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HAROLD JOHNSON, emploved tw Caristo, testified as to the oriain of materials at 


the Tinton Avenue site. (4575) He testified about a viclent demonstration in 
November, 1972 in which he was told that Munoz was the leader. However, he vas 
unable to identify Munoz in court. (4579) Johnson stated that he did not know Carlos 
Cuaórado. (4579) 

On cross-examination, Johnson stated that he did not observe Mum z do 
anvthina at the site nor did Munoz threaten him. (4581) He stated that Munoz had 
told him that he could not control the demontrators. (4582) 

CHRISTOPHFR HAYTS, presently emploved hy J.P. Stevens Company and formerly with 
the N.Y.P.D. Bomb Squad, was stipulated to be an expert. (4591) He testified 

that the Mav 10, 1973 device at 10lst Street and FDR Drive contained smokeless pow- 
der. The fusa on the device was a. punk. (4596) 

On cross-examination, he testified that the metal was smooth. (4599) The 
device was different in size than the other exhibits. (4599) The witness stated 
that the device was checked for fingerprints but that he did not know whether 
any prints had heen lifted. (4602) 

JOHN SCHLAGFR, bomb technician with the N.Y.P.D., was qualified by the Court as an 
expert. (4605) He stated that the Livonia and Chester site device was an 

aluminum conduit with a sparkler fuse. (4605) 

KENNFTH J. DUDONIS, emploved bv the N.Y.P.D. Bomb Section, was stipulated to be an 
expert. (4616) He testified that on June 29, 1973, he responded to a call at 101 
Street and FDR Drive recardina a pipe bomb. He testified to the homb's composition. 
The tuse consisted of a punk. '4620-4621) 

On August 8, 1973, at Livonia and Pennsylvania Avenue, he went to an area 
where a horb was found. This bomb had a sparkler fuse and smokeless powder. (4628) 
On cross-examination, he stated that the components were different in the 
various Government exhibits ( hombs). (4636) He stated that ^ he + had mistakenly 
identified a casino as aalvanized pipe in the Crand Jurv. (4637) He stated that 
the Pomh Squad officers had met before they testified and collectively determined 


that the nipplinc was designed to cause fraamentation. (4639) 
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Dubonis stated that he had no knowledge as to who planted the bombs. (4640) No 
tests were conducted with respect to the threadina of the pipe hmb casinas. (4645) 
The January 8, 1973 bomb was made from aalvanized metal, with no fuse, no 
metal nipple and no wafer. (4650) 

PORFPT F. PEATUS, from the N.Y.P.D. Crime Laboratory, was qualified as an 

expert in chemical analysis. (4660) Peatus testified that the bomb contents were 
analyzed and found to be potassium nitrate and sodium nitrate, the after-products 
of a low-order explosive hurn. "Low order" explosive means a propellant which 
supplies its own oxvaen and liberates large amounts of heat and cases. Such a 
homh^ is capable of causine an explosion. (4662) The bomb also contained cellulose 
nitrate or smokeless powder, which was manufactured hv the du Pont Corvoration. 
(4663) 

There were three different kinds of smokeless powder used in the different 
hombs in the Government's exhibits. (4669) 

The Court directed Pichman to permit the Government to make a copy of 
the tape between Cuadrado, Munoz and James Sims. (4678-4689) 

The Court heard arovment from counsel on the Rule 29 motions made at the 
end of the Covernment's case. The Government consented to dismissal of the extortion 


counts as to all defendants in Counts 10,11, 15,21 and 26 of the Indictment. As 


to John Sims, the Government consented to dismissal of all counts except Count 


3 of the indictment. As to Fddie Jackson, the Government consented to a dismissal 


of al! counts except Counts 1 and 2. (4689) 


DFFFNDANT MUNOZ' CASF. 
Appellant Pobert Munoz called the followina persons as character 
witnesses on his behalf: Hiram Alamo (4870), Robert Corbett (4887), 
Howard J. Samuels (4897), Hat.ie Dixon (4919), Donald Menzi (4925), 
Fdward Roper (4938), Fliseo Ouinones (4946), Sen. Joseph L. Galiber 
(4953), Amelia Betanzos (4964), Ravmond Rios ( 4971), John Gay (4975), 
Fvalina Antonetti (4982), Flnar Petersen, publisher of Fl Tiempo (4992), 
Don L. Pessante (4996), Caesar Chavez ( 5191), Ffain Gonzalez (5579), 
Fdward Mercado (5584) and Sister Miriam Thomas Collins (5589). Fach of 
the witnesses testified that Munoz' reputation in the community and 
in their personal experiences for truthfulness, veracity and peaceahleness 
was excellent. Miditionally, Mr. Samuels stated that he did not believe 
that Munoz was involved in the OTR bombina attempts. Caesar Chavez testified 
that his own union members had been wrongfully accused of firebombina ^ & P Stores 
which bombinas were later traced to an orcanized crime operation's attempt 
to promote a detercent product. 
ROBERT MUNOZ testified in his own bahalf. (5025) He described his varied 
work backoround with HPCC, SFPA and with other city and federally funded acencies, 


as well as his association as Vice President of the New York City Taxidrivers 


Local 3636. (5027) He described the scope of the Hunts Point Community Corp- 


oration and its 21 delecate agencies. (5032) Munoz testified about the form- 
ation of the Coaltion to promote minority participation in the buildina 
trades. (5040) 

Munoz testified that he was shot in 1972. (5048) Munoz expressed his 
helief that construction people were hehind the incident. (5051) Munoz filed 
a police report of the shootina in 1972 which expressed such a vie (5070) 
The ' illet had pierced his arm throuch his suit and overcoat. (5073) 

Subsecuentlv, Munoz obtained a pistol permit which he had until the 


indictment in this case. (5078-5079) Munoz denied that he ever displayed 
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the oun in public. (5079) The permit was suspended upon his arrest in the 


instant case. (5079) 

Munoz testified that he met Fruto Alicea through James Sims in 1972. Munoz 
denied that he referred Alicea to OTR. (5082) Munoz stated that Alicea was qiven 
a 3oh with the Neiahborhood Youth Corps, one of the delegate acencies. (5982) 
Munoz denied that he saw Alicea freauentlv and that the only relationship 
between them was employer-employee. (5083) To his knowledge Alicea was 
James Sims' hrother or half-brother. In 1973, Munoz terminated Alicea's 
employment with HPOC because of his excessive absenteeism and lateness. (5084) 

On Julv 16, 1973, the dav after Alicea was fired the HPCC offices were 
burned down and totally destroved. (5086) 

Munoz denied meetina with Alicea recardina anv bombinas. (5088) Munoz 
asserted that Alicea was not z part of the Coaltion Council. (5088) Munoz 
denied havina contact wit’: Alicea after Alicea's termination at HPO. 

After the fére, PPCC made temporary use of offices at 149th Street 
of Third Avenue ( Brotherhood of Minoritv Contractors).  Subsequnetly, HPCC 
moved its offices to 809 Southern Roulevard on December 18, 1973. (5089) 

Munoz contradicted Alicea revardina any meetinas at 809 Southern Boulevard. 
Alicea went into the hospital for eleven ronths startina in October, 1973. 
Munoz also denied lendina Alicea money in 1974. (5091) 

Muncz testified that he earned $19,400. as executive director of HPCC 
and $240.00 a week as a consultant to the Brotherhood of Minority Contractors. 
(5092) Munoz offered a copy of his income tax return in evidence. (5093) 

Munoz testified about the various awards he received for his service in the 
Puerto Pican community. (5097-5099) 

Munoz testified thst. a "hit" meant a demonstration at a site. (5099) Munoz 

denied that he ever used the term "licht bulb." (5099) 


"unoz denied that he ever received money, directly or indirectly, as 


the result of a violent act. Munoz denied that he ever gave a bomb to anybodv 


nor did he direct the placina of anv bombs or arsons. (5099) 


-— = 


Munoz testified that the purnose of demonstratina at the construction sites 
was to secure employment for minority workers in the well paying construction 
industry and to obtain union hooks. (5100) Munoz stated that close to 
3000 Black and Puerto Rican workers received jobs throudh the efforts of 
the Coalátion. (5101) 

Munoz testified that re received threats acainst his family when the 
demonstrations first beaan. (5101) Munoz notified the police of these tele- 
phone threats. (5102) Munoz also received homb threats at the HPCC offices 
which required evacuation from the Fuildinc to permit the bomb squad to 
check the premises. (5102) 

On cross-examination bv counsel for the co-defendants, Munoz testified 
that he knew James Sims since 1969. That Sims had already been employed at HPCC 
when Munoz became the executive director. (5104) Sims was a psychometrician, 
an aptitude tester and teletype instructor. 


Munoz stated that he confronted Sims about his alleced relationship 


with Miodalia Ortiz, who was then a trainee in Sims' proaram. (5106) 


Munoz testified that Sims never told him he had placed a bomb nor did 
Munoz instruct Sims to place a pipe bomb. Munoz specifically denied that 
he ever cave Sims a bomb. (5107) 

Munoz testified that hetween 100 and 200 demonstrations were conducted 
durina 1973. (5111) The Coalition provided the demonstrators with carfare 
money and lunch monev as a general rule. (5112) The cammunity liaisons supp- 
lied this monev from the monies thev received as pay. (5112) Munoz stated 
that Sims was the Fxecutive Director of the Coalition, which was not a funded 
corporation. (5113) Munoz stated that community liaisons were hired by 
contractors to assist the contractor in the communitv and to provide 
laForers at the site. (5119) 

Munoz testified that it was the Coalition's policy that if a laborer 
failed to perform the work that the foreman at the site was to terminate 


that laborer and notify the Coal ttéon to obtain a replacement. (5161) 
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The Coalition was an amalaaration of 12 or 13 community orcanizations. 
(5163) No dues were collected from the members. (5165) The community 
co-ordinators were responsible for identifying sites where potential job 
slots vere available for the latorers. (5167) 

Munoz denied that he participated in any conversation with Sims and 
Alicea recardina Fddie Jackson messing up a bombing. (5175) 


On cross-examination by the Government, Munoz was questioned at length about 


his chances of address. (5206) Munoz denied ever " slug&ina" or hittinc 


anvone at the DeMatteis site. (5218) 

Munez stated that the co-ordinators' money was spent for sandwiches, 
work shoes, carfare and casoline for the demonstrators. (5237) Munoz was 
questioned about the checking accounts maintained by the Coalition. (5241) 

Mmoz was questioned about his appearances before the Grand Jury at 
which he was recuested to produce records of the Coalition. (5256) Munoz 
testified that he produced all the records in his possession. (5263) Munoz 
appeared in the Grand Jurv without necessity of a subpoena. (5269,5304) 

Munoz testified that he never depositied any monev into the Coalition 
account. (5289) Fe was requested to endorse Coalition checks occasionaliy. 
(5289) Munoz testified that 11 or 12 members composed the council of the 
Coalition in 1974. (5311) 

Munoz testified about the openina and closing of the Coalition's 
bank accounts. (5325-5330) Munoz denied that anv of the accounts were closed 
to avoid production of records before the Grand Jury. (53:9) 

Munoz testified that he couldn't find most of the records of the 
Coalition. (5370) The records were in a locked office for which Munoz did not 
have the key. (5372) Munoz resianed as President of the Coalition because 
Sims and Cuadrado did not dive him access to the records. (5390) Cuadrado 
succeeded Munoz as President. (5391) 


Munoz was questioned at creat lenath reaardina the checkina accounts 
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maintained hv the Coalition. (5394-5491) Munoz stated that money received hv 
th^ Coalition was used for transporation, gasoline, etc. for the demonstrators. 
(539€) 

Munoz descrihed the fimctions of the liaisons and the fact that the 
Coalition were heavilv dependent upon the liaisons to obtain jobs. (5425) 

Munos was questioned ahout his associations with Cuadrado at HPCC 
and €F"^. (5435-5439) The Covernment sought to impeach the credibility of 
Cuadrado. (5440) 

Munoz denied ever havina threatened Montana. (5522) Munoz denied that 
he was ever the director of the Coalition. (553€) 

^n re-direct, Munoz stated that he was not charaed with perjurv or failina 
to co-onerate with the Government as the result of his Crand Jury appearances. 
(5538) 

Munoz stated that while Fernandez worked for him he had not rleaded 
cuilty to the OTR homhina: in fact, she told Munoz that che vas innocent. 
(5549) Fernandez plead aquiltv to the homhinc six months after Munoz had left 
HPCC. (5550) 

Munoz stated, on re-cross, that Cuadrado told him he was under pressure 
because of the indictments against him. (5564) 

DFFFNDANT JAMFS SIMS' CASF 

RONALD MIKELL, a member of the Coalition, stated that he obtained a con- 
struction job through the efforts of the Coalition. Previously to his employment 
Miell had heen in prison. (5597) “ikell testified that Sims never asked for 

or received money from him. (5597) Mikell estimated that 1500 persons were 
emploved throuch the efforts of the Coalition. (5598) He stated tht Sims aave 
him carfare for the demonstrations. (5599) 

TPEVOR STMPSON, a Coalition merter, testified that he received several jobs 
throuch the Coalition. He never paid anvone for obtair 1 his jobs. (5616) He 
stated that a construttion man called Jesse James ( Je« + Tannenhaum) laid him 


and others off the day after they received their union hooks. (5618) Simpson 


had to horrow the money to pav for the union permit. (5621) 
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HUPEPT FFNRY testified that in 1973 he received a construction job as a 


laborer at $7.99 an hour. (5634) James Sims helped him obtain that job. 
Henry stated that he cave Miodalia Ortiz $50.00 to return to James Sims. (5635) 
He still owed Sims $25.00. Henry stated that the money vas a loan which he 
had horrowed from Sims to cover his losses in a card came. Henry denied ever 
pavina Sims for obtaininc his job for him. (5635) 

Henry was not called as a witness by the Government nor was he contacted 


rv Government acents to be a witness at the trial. (5636) 


ition. (5639) He knew that Frank Sims, Brother Rlack, James Sims, Robert Munoz, 
Cuadrado and Brother Zulu were members of the council. (5640) Rodriquez never 
paid money to obtain his job. He received carfare and lunch money at demon- 
strations. (5641) 

FUSTACF PAUL, a concrete worker, is a member of the Coalition. He too received 
carfare and lunch money. (5644-5645) He testified about a demonstration at City 
Colleae where union workers threw bolts at the demonstrators. (5645) 

On cross-examination, Mr. Pau! stated that the liaison qave the demonstrat- 

ors lunch money and monev for aasoline for car pools. (5649) 

UNE CATHERINF CUNN, Chairman of the citywide Coalition of Black, Hispanic 

and Asians in Construction, testified that the Black and Puerto Rican Coalition 
was one of 14 organizations affiliated with her aroup. (5652) The organizations 
met twice a week. She testified to violence directed at the demonstrators at 
the Citv College site. (5654) 

DAVID SANCHFZ, amember of the Joalition, testified that Sims helped him cet a 
job. (5664) He stated that he participated in demonstrations that were peaceful. 
(5664) Fe never paid anvona to obtain his job. Sanchez stated that Sims Jed 80$ 
of t*e demonstrations. (5665) 

HAROLD RODOLPHF testified that "checkerroardinc" meant the moving of minority 
workers from site to site, so that contractors could sav they had minoritv 


workers on each site. (5673-5674) This was a common term in the construction 


industrv. 
TUPDPCA MARY CTS, the sister of the Appellant James Sims, testified about 
the incident involvina Fruto Alicea and Ortiz' son. (5698) The Tria! Court 
had previously directed her not to use the term sodomy in the presence of the 
4urv. (5602) Ms. Sims stated that Ortiz never mentioned pipe hombs, arsons 
or arenades to her even thouch they were very close and went shoppina 
tocether recularlv. (5697) Ms. Sims stated that Fruto and James Sims armed 
and cursed at each other over the incident with Ortiz’ child. (5698-5699) 
Fruto's wife called Fruto a "pervert." (5698) 

The witness stated that Ortiz left her children unattended and brutal- 
ized the children as well. (5700) 

Ms. Sims stated that she was present when Ortiz received the subpoena 
to avpear in the Grand Jurv. The incident took place of December 17, 1974. 
Ortiz told her that she had to ao down the next dav. (5701) Ortiz complained that 
she needed a habv sitter. (5702) 

Me. Cims stated that hoch Fruto and Ortiz heard Prank Sims and James Sims 
talkina about the offers made to them to testify acainst Munoz  incluiina 


a new identity, protection, money and other benefits. (57^3) 


ALMA ST™S testified that she knew Ortiz, hut that Ortiz never mentioned 


aasoline cans, bombs or crenades to her. (5712) Mrs. Sims stated that Ortiz 
was a cruel mother. (5713) Mrs. Sims stated that on her birthday that Alicea 
called her and wished her a "happy birthday" from her "black sheep son". 
Alicea told her that he would not testify acainst her sons, but only aaainst 
Munoz hecause Munoz had monev. Alicea stated that he hated Munoz for not givinc 
him money. Alicea said he would testify against Munoz and even lie aaainst 
Munoz. (5715) 
Mrs. Sims denied that she was forced to qo to any demonstrations. (5716) 
James Sims rested his case. John Sims, Prank Sims, Cleo Williams and Fddie 
Jackson rested their cases without callina anv witnesses. (5723) After lengthy 


deiiherations Munoz and James Sims were convicted on Count One of the indictment. 


- Ff 


Durina the trial, with the jury excused, former Assistant United States 
Attorney "einhera was called to testify regarding Miedalia Ortiz. 

Feinhern testified that Alicea apprised him of Ortiz' existence on 
Decemher 3rd or 4th, 1974. (2634) FPeinherd dia not subpoena Ortiz until 
after the seconüindictment on December 11, 1974, at which time ^licea was placed 
under protective custody. (2638) From December llth until Decerter 18th or l9th, 
Alicea was Feina dehriefed hw the acents. (2639) On December 27th, Ortiz vas 
called before a different Grand Jurv. (2640) 

Ortiz was civen introductory warninas and she expressed a desire to 
invoke the Fifth Amendment. (2642) Seven time FeinbFerc explained the scone 
of the Fifth Amendment priwleae and finally Ortiz answered sms cuestions. 
(2€43,2698) Feinhere determined that Ortiz' responses were not truthful. (2644) 
Outside the Crand Jurv room, Feinbera immediately advised Ortiz that she made 
a mistake bv lyine: that she vas not a tarcet. rciz was aiven a second subpoena 
which had alreadv teen prepared. (2646) 

Mm cross-examination, Feinherda asserted that it had heen determined prev- 
ious!v not to start the investication of Ortiz until Necemrer 27th, one dav after 


the expiration of the Grand Jury that handed yp the indictment. (2656) 


Feinbere thoucht that Ortiz had teen served with a forthwith submoena on 


either December 26th or 27th. (2661) "einhera acknowledged th-t it was not 
necessary to have a person appear in the Grand Jury in order to use that person 
AS a witness at a later trial. (2671-2673) Ortiz invoked the Fifth Amendment 
seven or eiaht times. (2673,2687) Feinberc was avare of the rulincs in the 
cases of Nardi and Fisher at the time vith recard:.te the use of the Grand Jury tr 
freeze testimonv. (2682-2683) 

Feinhera broudh Ortiz into the Grand Jury without interviewing her. This 
was an uncommon procedure hut not unprecedented. (2719) Feinhera stated that 
Ortiz was the miy witness who testified after the second indictment. (2727) 


Peinberc stated that recantation could have heen accompli. ';ed bv affidavit as 
well. (2733) 


» 8 2 


PONT T 


THE FUTTAT VAS TUSUFFTCIFNT AS A MATTT" 
OF LAW TO CONVICT THT APPELLANTS MUNOZ, AND 
TAFE SIMS OF THT CRIME OF CONEPTPRACY 


Prior to the submission of the case to the jurv, counsel for the 
Appelant Munoz and counsel fo: Sims independently moved for a verdict 


of accui*ttal pursuant to Rule 29 of the Federal Rules of Criminal Procedure. 
The motions were denied. This was error because a reasonable mind could not 


fairly conclude beyond a reasonable doubt and the judament of conviction should 


he reversed and the indictment dismissed. United States v. Fantuzzi, 463 v.28 


683 (2nd Cir. 1972); United States v. Geanev, 417 r.2d 1116 ( 2nd Cir. 1969) 
United States v. Freeman, (2nd Cir. 1974) Docket No. 74-1238 Decided June 
7, 1974: "ited States v. Tavlor, 464 F.2d 240 (2nd Civ. 1972). 

With respect to the Appellant Munoz, the principal] witness against him 
was Fruto Alicea, who bvhis om acmission had narticipated in eleven or 
twelve bombinas or arsons. ^licea had repeatedlv heen discharced from emplov- 
ment hecause of excessive lateness and ahsenteeism. Tn fact, Munoz, himself, 
discharced him from his emplovment at the Funts Point Commmity Corporation 
for that verv ~eason in Tulv, 1973. 

truto Micea's testimony if believed bv the jurv would have incriminated 
defendants, John Sims, Frank Sims, Fddie Jackson, Cleo Williams, James Sims and 
Robert Munoz,in all of the substantive counts in the indictment with which they 
were charded. Alicea asserted actual participation on the part of James Sims. 
Frank Sims, Fddie Jackson and John Sims in several of the hombincs arr: arsons. 


Mevertheless, the tury resou dincly fourd such testimony unworthy of belief 


by returninc a verdict of accuittal as to each ard every substantive count 


in the irndictrent. 


Alicea specifically alleged that Munoz handed a pipe bomb to James Sirs, 


who in turn aave it to Alicea, while all three were in Munoz' office at FPC. 
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This homh was allecedly used in one of the substantive counts ir the indict- 
ment. The jurv's verdict of acmuittal put to lie Alicea's account of this 
alleced incident. Alicea asserted that Munoz informed him after he haaan 
workine at HPCC that he was to an on assiamnments with James Sims. Sims , it 
vas alleced, instructed Alicea reaardina the bombinas and arsons. Ironically, 
Alicea testified that Munoz never cave him instructions reaardina the bonbinas 
or arsons. “his was in marked contrast with Alicea's account of Munoz's 
participation in the similar acts adainst ^ & P, Korvette's, Alexander's 

and the Dailv Mews, where Munoz alleadedlv cave the orders. 

The cther, so-called inside witnesses were Miadalia Ortiz, Fstelle 
Fernandez, Carlos Cuadrado and Warnell Veaa. Ms. “ rtiz stated that she 
never met Munoz at a.y of the meetinas at her apartment ^r had anv direct 
dealinas with him. She testified that Alicea, James Sims, Prank Sims and Fadie 
Jackson were present at the meetinas. ihe stated that the discussion at the 
meetinos referred to ‘its or jobs, and never to hombincs or arson. Testimony 
was elicited from various witnesses that a " hit" meant a demonstration at a 
site seekina jobs for minorities. Warnell Veca did not inculpate Munoz in 
his testimony. Veqa testified recarding the term " light hulk" which he stated 
referred to a bomb. Veda specifically state’ that Munoz never used 
that term. 

Finally, Carlow Cuadrado called hy the Government was rot asked questions 
regarding Munoz on direct examination. Cuadrado, on cross-examiration, stated 
that to his knowledae that Munoz was not involved in the conspiracy. Fstelle 
Fernandez testified to demonstrations not charged in the ind: ttrent. She stated 
that demonstrations conducted bv Munoz were peaceful while he was in charce. 


Fernandez stated that Munoz did not direct her to bomb the OTR office and, in 


fact, did not learn ^f it until after the event. This markedly contradicted 


^licea who asserted that Munoz cave the instructions. 


The witnesses from the construction industrv testified, with one except- 
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ion, that Munoz did not raise | s voice in neeotiations and did not 

threaten them. Montana, the exce tion, stated merely that he felt under 
pressure because the job at the Ford showroom was his larcest to date and felt 
that he had to acree to terms or he vould be ruined. None of the contractors 
accused Munoz of personally damacina thei property or of havina knowledae of 
who committed the damacae. 

The episode in which the Covernment tried to establish tne "enaual 
naid for arsons and bombings acainst contractors to induce tin to offer him 
a subcortract was totally unsubstantiated. Amenqual specifically denied 
anv involvement in the hombings and the payments to Sims and Cuadrado for 
their assistance in contactino UDC representina his plight before that oraan- 
ization were made bv check clearly marked as consultant fees. 

It is not contested that Munoz followed a pattern of demonstratinc at 
various construction sites searching to emplov minority workers at those sites 
and to induce the unions to issue union books to blacks and Puerto .icant* who 
formerly had been excluded from union membership. It cannot he seriously 
contended that such activity violated any law, either Federal cr state. There 
was no testimony offered bv anv witness that indicated that Munoz ever a¢ked 
for or received any monev or other compensation for himself in connection with 
his dealinas with the construction men. It was also wivefuted that Jhreew> the 
efforts of the Coalition of Black and Puerto Ricans that somewhere between 
1500 and 4000 minoritv workers were emploved in the hicti-payiri construction 
industrv. 

With respect to the Appellant , James Sims, the testimony was perhaps 
more voluminous hut not mre reliable. Acain, if Alicea was worthy of relief 


then Sims would have been convicted on upwards of twenty substantive counts. 


The record discloses that Alicea and Sims had a violent argument recardina 


allecations of sodomy acainst Alicea. Ms. Ortiz was found hy the Court to 


have a motive to lie acainst Sims based upon the severance of their relation- 


ship and his failure to summort the child she hore him. 

Ortiz' assertion that "uhert Henry paid Sims for obtaining his job 
was rofuted bv Mr. Henry's own testimonv, as a defense witness, that the monev 
was a loan Sims had made to him to cover his losses at a card came. The Govern- 
ment made no attempt to contact Henrv prior to the trial in order to ascertain 
the truth of Ortiz' allecation. This despite the fact that Ortiz was an 
admitted nerjurer who had lied in the Crand Jurv between 13 and 15 times. 

The testimony of the contractors reqardina the promotion of Amencual's 
company, Fast Flectric, best illustrates the absense of any consniracv. Althouch 
initially both Munoz and Sims assert that Amenqual's company ( a minority 
contractor) is favored hw the community, well before the award of the suhoontract 
to Faft Flectric Munoz stated that Amenaual was no loner workine with the 
community. James S? ., however, vas still promotina Amenaual's firm as indicated 
Fw Hochheraer's testimony. Indeed, on June 5, 1973, atout one month before 
Fast Flectric received the contract, Sims purportedly informed Fochberaer that 
he disacreed with Munoz and that he and Munoz were not on speakina terms. This 
is hardlv indicative of the actions of two co-conspirators. 

Fochhercer indicated bw letter that his company enjoved a harmonious 
relationship with the Protherhood of Minority Contractors ( Munoz' oraanization) 
and that Munoz did not threatmnhim. Likewise, Hochberger indicated that Sims 
made no threats to himeither. 

Additionallv, the police reports mentioned in connection with the alleaed 
horbines and arsons described the perpetrator or perpetrators as "ale, White, 
ace 25 to 30, with blond hair. Neither Sims nor Alicea fit the descriptions. 

Tt is apparent from the jurv's verdict that the jury did not place anv 


credence in the testimony of Alicea and Ortiz, the only only two individuals 


who did not testifv before the first Grand Jury whose testimony as acainst 


Munoz and Sims could he deemed incriminatina if helieved. If their testimony 
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is discounted as it should he, then the onlv theorv upon which to premise 
a conspiracy rests on the direct neaotiations which Munoz and Sims had with 
the contractors recardinc the "shaves" and the placement of liaisons of the 
sites. 

While the methods emploved by the Coalition mav not have resemb!ed the 
methods emploved tv established labor unions, it is respectfully uraed that 
the specia] needs of the minoritv workers required the type of demonstrations 
in which the Coalition participated. Indeed, even the Court, in its charade 
to the jurv, acknowledaed that incidental violence which occurred at the site 
of a bonafide labor dispute would not aive rise to criminal liability. Thus 
if a demonstration led bv Munoz or Sims went out of control spontaneously, 
and without the direction, of any of the alleced consnirators, such act could 
not Fe construed as beina in furtherance of the consniracv, if in fact a 
conspiracy existed. 

Tt is submitted that not only is the non-hearsav evidence insufficient as 
a matter of law to make the Appellants Munoz and Sims a member of a criminal 


conspiracy, hut that, all the evidence, hearsay and non-hearsay is leaally 


insufficient to make either of them a member of any conspiracy by proof hevond 


a reasonable doubt. 


PAMIT TT 


TER ACTION OF THE GOVFRNMFNT T" OFFERING 

PFRIURED TESTIMONY T" THE GRAND JURY AND 

SURSIOUFNTLY AT THF TRIAL CONSTITUTFD 

PRASFCIPTORTAL MTSCONNUCT. SUCH MTSCONDUCT 

DFPPIVFD THF APPELLANTS OF A FAT? TRIAL. 

^) CALLTNG CUADRADO AS A WITNFSS WITH NO- 

LFDGF THAT BT WOULD COMMIT PERJURY WAS DFS- 

ICED TO PPEJUDICT MUNOZ 

Durinc the trial the Covernrent called Carlos Cuadrado, although they 

vere aware that his testimony would he perjurious. Moreover, the Government 
did not advise the Court that this witness vould testify falsely, as they had 
done in the case of the witness Sam Amenaual. 


The actions of the prosecution in this redard are in clear violation of 


* 
the subordination of perjurv statute. In the recent decision of United States 


ex rel. Washincton v. Vincent, 525 F.2d 262 ( 2nd Cir. 1975) this Court held 
that where a prosecutor stands silently hy while a crucial witness perjures 
himself , and the prosecution knows that his testimony is perjured, such 
mishehavior constitues the denial of fundamental due process in violation of 
the Constitution and requires a new trial. 

Tn the instant case, the callina of Cuadrado and his subsequent handlinc 
of the Goverrment durina cuestionina had a most damacina effect of the Appell- 
ant Munoz. The Government was aware of the fact that Cuadrado, despite his 
prospective testimony inculpatina some of the defendants would, in fact, aive 
testimony if asked exculpatina Munoz from any involvement in the conspiracy. 
The Covernment explained that it did not seek to involve Munoz and, therefore, 
did not inquire as to Munoz on its direct examination of Cuadrado. In fact, 


such a tactic, set a trap for defense counsel bv -ausing him to ask the 


* Title 18 U.S.C. 1€22 provides that " whoever procures another to cormit 
anv perjurv is auilty of subornation of perjurv...." 


witness questions and thereby enable the Government to develop on 
re-direct the relationship hetween Munoz an? Cuadrado. 

Pv havina the defense Clicit from the witness the exculpatory responses 
the Covernment soucht to import a perjurious aura to the statements 
and to implv that the ^npellant or his attornev had influenced improperly 
his testimonv. The Government had heen aware over a vear prior to the 
trial what the witness would testifv to. Nevertheless, the Government 
permitted and , in fact, fostered the relief that Munoz had recently 
influenced Cuadr:do to exculpate him of any wronadoina. 

When the defense offered a tape of Cuadrado in which Cuadrado stated 
that he was bein: pressured to testify adainst Sims and Munoz, Cuadrado denied 
that his voice was on the tape. Tt was patentlv obvious that the voice vas 
that of Cuadrado. The Trial Court made a findino that Cuadrado was unworthv 
of belief and included such findine in her charoe to the Jury. The unfort- 
unate effect of that findine was that the jury was almost, necessarily, 
influenced into discounting Cuadrado's exculpatory statements reaarding Munoz 
as well as Cuadrado's other testimony. Tf the jury found that Cuadrado lied 
about his testimony on direct , it micht also have found that he lied under 
cross-examination. The result heina that the jury might infer that he lied 
when he asserted that Munoz was not involved. 

It has been held that where the use of false testimony by the Government 
mav have an effect on the outcome of the trial, that the introduction of such 
evidence violates due process. Tn the instant case, the Government not only 
nermitted the introduction of sauch false evidence hut would have knowinaly 
permitted it to go uncorrected save for the diligent cross-examination hy defense 


counsel. ^ Fe Tllinois, 36N U.S. 264, 3 L. ed.2d 1217 (1959) Mooney v. 


Holohan, 294 3. 103, 79 F.2d. 791 (1935) Thus " a conviction obtained throuch 


the use of testimony known ... to be untrue must fall if the false testimony 
could ... in any likelihood have affected the judament of the jury... (or if) 


the false testimony used ... in securinc the conviction may have had an effect 
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on the outcome of the trial." Giglio v. "mited States. 405 1.5. 159, at 154, 
92 S.Ct. 7F1, at 766. 

Finallv in the case of "nited States v. Panks, 383 F. Supp. 389 ( S.D.W.h. 
1974) the Court exercisinc its supervisory powersover the administration of 
justice dismissed the indictment in the interests of justice. Citina "c Nabb 
v. United States, 318 t.S., 332, 87 L.ed. 819 (1942), the Court observed that 
it had a dutv to " establish ard maintain civilized standards of procedure and 
evidence.". and that such pwer extended to qovernment attornevs ard enforcement 
officers within the court's district. The Court there note with respect to 
false testimony that " even if false testimonv is volunteered bhy the witness 
and takes the prosecutor bv surprise rather than Feina solicite? bv him, 
if he mows it is false he has the obliaation to see that it is corrected." 
United States v. Poole, 379 F.2d 642 ( 7th Cir. 1967) 

As will he illustrated in the next subdivision of this point headina 
the conduct of the trial clearly indicates that the prosecution was aware of 
the nature of the verjured testironv well in advance of the trial. 

R) THF USF OF LFADING CUFSTIONS ™ 
THE MAJOP WTTNFSSFS TM THF GRAND JURY 
PERPETRATED A FRAUD UPON TFF FUNCTION 
OF THE GRAND JURY PROCFFDINC AND 
RENDFPED TFF TMDICTWMFNT TNVALTD 

^]thouch the Supreme Court has ruled that " an indictment valid on its 
face is not subject to challenae on the around that the crand jurv acted on the 
basis of inadequate or incerwetent evidence; Costello v. United States, 350 
U.S. 359, 100 L.ed. :97( 1956): " or even on the hasis of information obtained 
in violation of a defendant's Fifth Amendment privilece acainst self-ircrim- 
ination, Lan v. "mite? States, 355 U.S. 339, 78 €. Ct. 311 (1958), there are 
exception to this rule. 

The general rule is cualified in those instantes where the aran jury 


is misled into thinlino that the testimonv it is receiving was of better 


cualitv than it was actually receiving. So, in United States v. Fstena, 
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471 F.2A 1132-113 (2m! Cir. 1973) this Court held that where the qrand iury 
is "misled into thinkine it is aettine eye-witness testimony from the aaent 
whereas it is actually beina qiven an account whose hearsay nature is 
concealed" that the convictions should he reversed and the indictments dis- 
missed. 

Tn the instant case, the prosecution embarked on a calculated pattern 
of addressina leadina witnesses to key witnesses durina the Grand Jury pro- 
ceedinas. Althouch the mere use of leadinc cuestiors may not, in and of itself, 
dive rise to infirmity of the indictment, in this case, the Crand Tury was 
erievouslv misled Fw such tactics. 

On cross-examination at the trial, Alicea stated that none of the dates 
in the indictment meant any thine to him: that he could not remember those 
dates either at the time of trial or when he testified in the Crand Jurv. The 
Grand Jury, however, never was apprised that Alicea's memory was so faulty. 
Had such information been provided to the Grand Jurv they might well of declined 
to hand up the second indictment in Necember, 1974. This is of paramount 
importance since "moz, John Sims and Fddie Jackson had not heen named at all 
in the prior indictment. 

The Crand Jurv had previously heard 1469 paces of testimony and still had 
not indicted "unoz. Alicea's testimonv consistina of only 4^ additional paces 
had a tellina effect, since it, and it alone, cave rise to the second indictment. 


The situation in the instant case, is in marked contrast with the case of 


United States v. James, 493 F.2d 323 ( 2nd Cir. 1974). In the James case the 


Court found that there was ample evidence presented to the Crane Jurv in 
addition to the evidence which was of doubtful admissihility. Tn this case, 

it is undisputed that the Government was unable to muster an indictment acainst 
the ^pnellant Munoz without Alicea's testimony which can he characterized as 


misleadina and perjurious. 
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The Government cannot validlv claim that the Alicea episode was accidental 
or without desicn. The questioning of the other so-called "inside" witnesses 
ircludine Miealia Ortiz, "stelle Fernandez, Warne]] Veca and Carlos Cuadrada 
followed the same ponderous pattern. The Cre-d Jurv in these instances was 
likewise unakle to determine what indenendent information these witnesses 
had to offer since the Covernrent's cuestionine merely recuire? monosv!lahic 
resnonses in renlv. 

Tt has heen held that the ourpose of a Crand Jury's inquiry is to aet at 


facte which erable it to determine whether formal charces shoul? be rade acainst 


someone. Tolan v. nite? States, 218 F.2d 454, cert. den. 349 U.S. 923 ( C.A. Mo. 


1955) Tn the case at har, it is clear that the Grard Jurv was not permitted to 
function in accordance with the stated nurmose. Tt became a prosecutor's too] 
desicmed solely to aet the vrosecutor's view of the case before the Grand Jurv, 
rather than permit the Crand Jurv to receive forthricht testimonv frem the 
witnesses arearine before it. 

C) TF U€r OF TET GRAND NRY ^V TFP MMIC 

PR THF AMF OP PPREDOWTMANT MARPOST OF 

FRDUEZING TRSTIMVY CONSTT” "YER PeOCTCUTOPTA,, 

MwT ecce moem 

Miedalia ^rtiz and Warnell Veaa were called to testify hefore a su"-«eauent 

^rand Jurv rather than the Grand Jurv which handed up the second indictment. ^ 
review of their Crand Jurv testirony reveals that the prosecution emplovea this 


techricoue for the sole or dominant purpose of freezina their-testimonv. 


the Court recoemized the principle of law that " it is improper to utilize a 

Crand Jury for the sole or dominatine vurnose of preparina an already bendine 
indictment for trial." Tn the Dardi case the Court did rot reverse the convictions 
because it found that the prosecution was encaced in a oaeod faith continui: 
investiaation. The record, in the instant case, is devoid of any such coo faith 


showina tv the prosecution. The questions posed to Ortiz and "eca related sclely 
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to persons ar? events alreadv covered bw the evistina indictment. "6 attempt to 
expand the scone of the investication is evident. 

Subsecuent to Nardi, the Circuit Court had vet another occasion to^ admonish 
the prosecutor acainst the use of the Grand Jury improperlv to freeze testimony. 
In the case of United States v. Fisher, 455 F.2d 1101, at 1104 ( C.^.".Y. 1972), 
the Court stated: 

" "he Assistant lnited States Attorney who argued this appeal 

candidly admitted that this use of the arand jury vas improrer, 
hut he indicated that "freezinc" testimonv hy some means is 
commonplace. "e acree. The Covernment could easilv have obtain- 
ed an affidavit from Sinaleton containinc all the inforretion 
that was elicited before the arand jury. Jt is true that the 
Covernrent's conduct cannot he justified and should not be 
repeated : the arand jury is not meant to the private 
tool of a prosecutor...." 

Over two years after the warning in Fisher, the aovernmrent's attorney 
hav* still not heeded the Court's admonition not to abuse the processes of 
the Grand Jurv. The imposition of sanctions, whether the crantina of a new 
trial or the dismissal] of the indictment, may be the only means to make 
the Covernment coc.izant of its oFliadation not to violate and defile the 


confines of the Crand Jury. 


The case of United States v. "el "oro, 513 F.2d 65€ ( C.M.N.Y. 1975) is 


likewise distincmuishahle from the instant case. In that case, like Nardi, 


there was evidence of a continuing investigation. Del Toro, acknowleaed, however, 
that there mav be situations where "trictures should arply as where the Grand Jury 
is used for the sole purpose of pre; urina an already pendina indictment for 
trial. 

The series of pros ~utorial abuse clearly establishes a plan of attack 
which was cold and calculated. The prosecution ought not be excused from the 
consequences of its acts. The remedy to be afforded the Appellants in the licht 
of the prejudice thev suffered must be sufficient to “eter the prosecution 


from enaacdinc in such practices in the future. 


PONT TTT 


PURSIANT TO MIF 28(i) OF THR FFDEPAT RULFS OF 
APPELLATE PROCFT'WE, THF APPFLLANTS MUNOZ AND 
SIMS HFTTBY ADOPT RY WFFFRFNCE TFF POINTS AND 
ARGMYENTS OF THF OTHFR APPELLANT INSOFAR AS THEY 
MAY PAVE APPLICATION TO THF APPFLLANTS MINTZ AND 


eTwc 


CYYICUUS TOM 


FOP TEF ARCUP STATED RFASONS, TFE JUDGMENT PFLOW 
SHOULD RF RFUFPSFD AND THF CASE REMANDED TO THF 
DISTRICT COURT WITH THF DIRPCTION THAT THE T"DICTMPWT 
PF DISMISSFD AS TO THF APPFLIANTC, OP, IN TFF 
ALTFPNATTVF, THAT TFF APPFLLANTS PF -GPANTFD A 

NFW TRIAL 


Respectfully submitted, 


MURRAY RICHMAN, FSO, 
1930 Grand Concourse 
Bronx, New Yor’ 10467 
Attorney for the Appellants 
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